
Criminalising
Wage Underpayments

In 2022, Joe and Paul  set up a company trading under the
business name ‘JP Gardening’.

When Joe and Paul were setting up their company, they received
advice that the minimum hourly rate under the applicable
Modern Award was $24.00.

It is now 2 February 2025, and Joe and Paul are unaware that
the minimum hourly wage under the Modern Award has
increased.

Joe and Paul are still paying their employees a minimum
hourly rate of $24.00 (despite it since having raised to $26.00
per hour).

Criminalising Wage Underpayments
What small businesses need to know

Practical example

In this scenario, Joe and Paul may be exposed to liability in a civil
sense (i.e. a claim to rectify any underpaid amounts owed to
employees due to the incorrect minimum rate of pay being applied)
but it is unlikely they would be at risk of being found to have
committed the criminal offence of wage theft as they did not
have the necessary intention.

What happens next?

Any claim in relation to the
underpayments may be pursued

by the impacted employees, any union
or industrial organisation entitled to

represent the employees and/or
the Fair Work Ombudsman.



The information contained in this, and all other guidance material published by The Council of Small
Business Organisations Australia (COSBOA) is not intended to constitute, and should not be treated or
relied upon as, legal advice or a substitute for legal advice.

Instead, all information, content, and materials available from COSBOA are published for general
informational purposes only. 

Readers of this material should contact a suitably qualified legal practitioner to obtain appropriate
legal advice with respect to any particular legal matter.  No person should act or refrain from acting on
the basis of information published by COSBOA without first seeking appropriate legal advice from a
suitably qualified legal practitioner. 

If any reader requires legal advice or assistance in relation to a workplace or employment law matter,
contact a suitably qualified legal practitioner. 

Please note this publication has been funded by the Australian Government Department of
Employment and Workplace Relations through the Productivity, Education and Training Fund grant
program.
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